
IN THE SUPERIOR COURT OF FULTON COUNTY 

STATE OF GEORGIA 

MONUMEDIA II, LLC, 

Petitioner, CIVIL FILE ACTION No.: 
v. 

2016CV271094 
GEORGIA DEPARTMENT OF 
TRANSPORTATION, 

Respondent. 

FINAL ORDER 

This matter comes before the Court on the Petition for Judicial Review ("Petition") filed 

by Monumedia II, LLC ("Monumedia") arising from a dispute concerning the proper 

interpretation of the Georgia Outdoor Advertising Control Act, O.C.G.A. §32-6-70, et seq. ("the 

Act"). Having reviewed the record and considered the arguments and submissions of counsel, 

the Court finds as follows. 

In 2013 Monumedia commenced installation of three signs in a building located at 3075 

Peachtree Road. It sits at the intersection of Peachtree Road and East Paces Ferry Road in the 

Buckhead area of Atlanta and is commonly known as the Franco Building. The existing 

windows of the Franco Building were replaced with larger windows on three of the four building 

facades. In August of2013, Monumedia commenced using three large signs that it had installed 

behind the recently enlarged window panes. Because ofthe placement of these signs closely 

behind the window panes, they can only be viewed from outside the Franco Building. (Aug. 21, 

2015 Tr., pp. 58-60) 
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On February 18,2014, the Georgia Department of Transportation ("GDOT") sent an 

enforcement letter Monumedia regarding these signs. The letter indicated that, 

these multiple message signs are advertising off premises messages ... and are being 
maintained without a permit issued by [GDOT]. 

[The Act] provides for the regulation and control of the erection and maintenance of 
outdoor advertising signs adjacent to the rights of way and visible from the main traveled 
way of the Interstate and all other controlled roads. All outdoor advertising signs and 
structures which do not conform to these statutory provisions are unauthorized ... 

This location will not qualify for an outdoor advertising permit by [GDOT]. 

(Aug. 21, 2015 Tr., GDOT Ex. 15) The letter threatened that legal action if the signs were not 

removed or did not cease to operate. Peachtree Road is a controlled road under the Act. Only 

two of Monumedia's three signs are visible from Peachtree Road and subject to the Act whereas 

the third sign is not subject to GDOT's enforcement efforts. (Aug. 21, 2015 Tr., pp. 78-79) 

Monumedia appealed GDOT's determination. After an evidentiary hearing, an 

administrative law judge (the "ALJ") with the Office of State Administrative Hearings issued an 

Initial Decision affirming GDOT's determination that Monumedia's signs were regulated under 

and violated the Act. Monumedia filed an Application for Final Agency Review. After a 

hearing before GDOT's Deputy Commission, GDOT issued its Final Agency Decision affirming 

the ALl's determination. This Petition for Judicial Review followed. 

The City of Atlanta had previously determined that these same signs violated various 

provisions of its sign ordinance. Monumedia unsuccessfully appealed that determination to the 

City's Board of Zoning Adjustment. A petition for judicial review of that decision was also 
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pending before this Court. Monumedia II. LLC v, City of Atlanta Board of Zoning Adjustment, 

2014CV248601. Oral argument on both cases took place on May 19,2016. 

Conclusions of Law 

a. Statutory Interpretation of "Outdoor Advertising" 

Monumedia argues that, by its plain terms, the Act does not apply to signs located inside 

a building. The Act defines "outdoor advertising" or "sign" as, 

any outdoor sign, light, display, device, figure, painting, drawing, message, placard, 
poster, billboard, or other thing which is designed, intended, or used to advertise or 
inform, any part of the advertising or information contents of which are visible from any 
place on the main traveled way of the interstate or primary highway systems. 

O.C.G.A. § 32-6-71 (14). Monumedia argues that, in this definition, the word "outdoor" 

modifies every word in the list following it including "other thing" which is the final item on the 

list. It offered the testimony of a grammar expert to support its interpretation. (Aug. 21, 2015 

Tr., pp. 92-96) 

GDOT rejected this interpretation, adopting the reasoning of the ALI regarding the 

proper interpretation of this statute, finding that these indoor billboards fell into the definition's 

catchall provision as an "other thing" such that the modifier "outdoor" no longer applies. The 

ALI's Initial Decision provides: 

[i]t is true that the first adjective in a series of nouns or phrases modifies each noun or 
phrase in the following series unless another adjective appears. I However, here another 
adjective (i.e., the word 'other') appears before the word 'thing." Thus the statute could 

I Citing Lewis v. Jackson Energy Coop. Corp., 189 S.W.3d 87,92 (Ky. 2005) ("the first adjective in a 
series of nouns or phrases modifies each noun or phrase in the following series unless another adjective appears.") 

2 Citing Kelley v. Dahle, No. 11-C-600, 2012 WL 3071108, at *5 (E.D. Wis. July 26, 2012) (standard 
grammar rule provides "when an adjective modifies the first of a series of nouns, a reader will expect the adjective 
to modify the rest of the series as well" but "the rule does not apply when another adjective appears." ) 
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be construed to read 'outdoor advertising' or 'sign' means any outdoor sign, [outdoor] 
light, [ outdoor] display, [ outdoor] device, [ outdoor] figure, [ outdoor] painting, [ outdoor] 
drawing, [ outdoor] message, [ outdoor] placard, [ outdoor] poster, [outdoor] billboard, or 
other thing.' ... If construed in that fashion, the portion of the statute which reads 'other 
thing which is designed, intended, or used to advertise or inform, any part of the 
advertising or information contents of which are visible from any place on the main 
traveled way of the interstate or primary highway systems' could include a sign which is 
located inside of a building but was designed or intended to display advertising outside of 
the building to those traveling on the primary highways of the state. Accordingly, under 
the plain language of the statute, Monumedia's indoor signs can be considered 'other 
things[s]' designed or intended to display advertising to those traveling on the highway. 

GDOT correctly notes that because it is charged with enforcing the Act, its interpretation 

of the statute is entitled to some deference. Eagle West, LLC v. Georgia Deptt of Transp., 312 

Ga. App. 882,885-86 (2011). However, the agency interpretation is not binding on a reviewing 

court. "The judicial branch makes an independent determination as to whether the interpretation 

of the administrative agency correctly reflects the plain language of the statute and comports 

with the legislative intent." Id. Here, having performed an independent review, the Court fmds 

that deference is merited in this matter as both prongs of the analysis set forth in Eagle West 

have been met. GDOT's interpretation of the statute correctly reflects the plain language of the 

statute for the reasons outlined by the ALI. 3 Moreover, the Court finds that this interpretation is 

3 Monumedia makes a number of arguments regarding statutory construction that the Court does not find 
persuasive and/or applicable. Monumedia argues that GDOT's interpretation ignores the word "outdoor" and 
renders it as mere surplusage. (Petitioner's Brief, filed April 29, 2016, pp. 10-11) To the contrary, under GDOT's 
interpretation, "outdoor" modifies every term in the list of enumerated items but for the final catchall item of "other 
thing[s]." Thus, the term is not left without meaning. 

Monumedia argues that "outdoor" should modify "other thing" under the principle of ejusdem generis. 
(Petitioner's Brief, filed April 29, 2016, pp. 13-14) This principle provides that "when a statute or document 
enumerates by name several particular things, and concludes with a general term of enlargement, this latter term is 
to be construed as being ejusdem generis [i.e., of the same kind or class] with the things specifically named." Ctr. 
For A Sustainable Coast v. Coastal Marshlands Prot. Comm., 284 Ga. 736, 737-38 (2008). However, the principle 
does not apply if "there is something to show that a wider sense was intended." Id. Here, the Court, fmds that in 
light of the ill being regulated, the "other thing" was included as part of the definition in order to give it expansive 
application that would stand over time in an area where the regulated activity is extremely varied and subject to 
change. Busch v. State, 271 Ga. 591, 592 (1999) ("In order to discern the meaning of the words of a statute, the 
reader must look at the context in which the statute was written, remembering at all times that the meaning of a 
sentence may be more than that of the separate words, as a melody is more than the notes.") Accordingly, in this 
case, the principle of ejusdem generis does not apply. 
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consistent with the legislative intent behind the Act. The purpose of the Act is to "protect the 

public traveling along the highway from distractions, from aesthetic desecration and from 

nuisances all associated with the proliferation of signs in a concentrated area along the highway." 

Turner Communications Corp. v. Georgia Dept. ofTransp., 139 Ga. App. 436,438 (1976). To 

limit the statutory definition of "outdoor advertising" to the physical location of the sign would 

create an absurd result where billboards meant to be viewed by those traveling along a highway 

would not be regulated simply because they were placed inside the window of a building rather 

than on a pole -- which outcome is clearly at odds with the Act's intent to preserve safety and 

aesthetics along Georgia's highways. 

b. Statutory Interpretation of "Multiple Message Signs" 

Monumedia also asserts that administrative agency review performed by GDOT 

erroneously concluded that its signs were "multiple message signs" as defined by the Act.4 

O.C.G.A. § 32-6-71 (11.1) defines "multiple message sign" as "a sign, display, or device which 

changes the message or copy on the sign electronically by movement or by rotation of panels or 

slats." Monumedia claims that the messages on its signs do not change by "movement or by 

rotation of panels or slats" taking the position that the movement contemplated by the definition 

Monumedia also argues that "when considered in pari materia, the Act governs only outdoor signs. It notes 
that "there are more than fifty references in the Act to 'outdoor advertising' - and none to indoor advertising 01' even 
signs located inside a building that can be seen outside the building." (Petitioner's Brief, filed April 29, 2016, p. 
14) "Outdoor advertising" is a defined term within the Act and is the very subject of Act such that the numerous 
references to that term within the Act is not unexpected and offers little insight as to how the term should be 
interpreted. The Court agrees with GOOT that this argument only "begs the question" about the statutory definition 
rather than answering it. (GOOT Responsive Brief, filed May II, 2016, p. 8) 

4 GOOT asserts that Monumedia "did not argue before the AU that its signs are not multiple message 
signs and is therefore precluded from making this argument. (GOOT Responsive Brief, p. 12). See O.C.G.A. § 50- 
13-19 (c) ("no objection to any order or decision of any agency shall be considered by the COUlt UPOlJ petition for 
review unless such objection has been urged before the agency") Here, the issue was argued before the ALI and the 
Initial Oecision of the ALI expressly addressed it. (Aug. 21,2015 Tr., p. 82; Initial Decision, ~~ 19-22). Further, 
Monumedia expressly raised the issue when seeking final agency review from GOOT. (Petitioner's Application for 
Final Agency Review, p. 6). Thus, the Court rejects the argument that GOOT was not provided the opportunity to 
consider this objection. 
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must be mechanical in nature. By contrast, GDOT claims that the messages on Monumedia's 

signs change "electronically by movement" of light within the sign. The Court finds that this 

dispute over the definition may be resolved by review ofO.C.G.A. § 32-6-75 (c) which outlines 

the conditions on which multiple message signs are permitted under the Act. In re I. H., 335 Ga. 

App. 848, 849 (2016) ("all statutes relating to the same subject-matter ... are construed together, 

and harmonized wherever possible, so as to ascertain the legislative intendment and give effect 

thereto.") This statutory provision delineates different types of multiple message signs. It 

addresses those multiple message signs "where the message is changed mechanically" as well as 

"nonmechanical electronic multiple message signs." Compare O.e.G.A. § 32-6-75 (c) (1) (B) 

and (F). Thus, reading the Act as a whole, the Court rejects Monumedia's narrow interpretation 

of the Act's definition of "multiple message signs." 

c. Burden of Proof in Establishing Exceptions to Act's Permit Requirements 

Monumedia asserts that GDOT failed to present evidence before the ALI that the signs at 

issue did not advertise activities conducted or maintained near the sign. O.C.G.A. § 32-6-72 

outlines the general rule that no outdoor advertising is allowed within 660 feet of the right of 

way of an interstate or primary highway but outlines six separate exceptions. One such 

exception is if the sign "advertises activities conducted or maintained within 100 feet" of the 

sign. O.C.G.A. § 32-6-72 (3). Monumedia claims that GDOT had the burden of proving not 

only that the general rule requiring a permit applied to Monumedia's signs but also had the 

burden of proving that the signs did not meet this particular exception to the general rule." 

5 The record contains no testimonial evidence regarding the I OO-feet distance requirement. However, the 
record did contain testimony that the two signs at issue were located inside a vacant building and the signs were not 
related to any activity occurring or business located inside the building. (Aug. 21,2015 Tr., pp. 60-61). Various 
pictures of these multiple message signs were also part of the record before the ALl. (Aug. 21, 20 15 Tr., GDOT Ex. 
1) Testimony was elicited about some of the activities and businesses advertised in the signs including the Atlanta 
Botanical Garden, a restaurant group comprised of several restaurants, and an automobile dealership. (Aug. 21, 
20 I 5 Tr., pp. 65-67) 
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Ga. Compo R. & Regs. 616-1-2-.07 (1) (a) provides that an agency bears the burden of 

proof in an administrative enforcement action but that the other party opposing the action "shall 

bear the burden of proof as to any affirmative defenses raised." The ALJ reasoned that 

exceptions to the general permitting rule were properly characterized as affirmative defenses 

such that the burden would lie on Monumedia to prove than its signs properly merited an 

exception to the permitting requirement. In reaching that decision, the ALJ cited to longstanding 

federal law. In Schaffer V. Weast, 546 U.S. 49, 56 (2005), it was held that while plaintiffs 

generally "bear the burden of persuasion regarding the essential aspects of their claims ... the 

burden of persuasion as to certain elements of a plaintiffs claim may be shifted to defendants, 

when such elements can fairly be characterized as affirmative defenses or exemptions." See 

also NLRB V. Kentucky River Community Care, Inc., 532 U.S. 706, 711 (2001) ("the general 

rule of statutory construction [provides] that the burden of proving justification or exemption 

under a special exception to the prohibitions of a statute generally rests on one who claims its 

benefits") citing Fed. Trade Cornm'n V. Morton Salt Co., 334 U.S. 37,44-45 (1948); Javierre V. 

Cent. Altagracia, 217 U.S. 502,508 (1910) ("When a proviso ... carves an exception out of the 

body of a statute or contract, those who set up such exception must prove it."); Gentry V. 

Harborage Cottages-Stuart, LLLP, 654 F.3d 1247, 1258-59 (11 th Cir. 2011) ("Generally, the 

party claiming an exemption to a statute's requirements carries the burden of establishing its 

entitlement thereto.") 

Monumedia has not outlined its disagreement with the ALJ's reasoning." The Court 

fmds the ALJ's reasoning is sound such that any exception to the permitting requirement claimed 

6 Monumedia's argument regarding the AU's misplaced burden of proof is found in footnote 7 of its Brief in 
Support of Judgment on the Record, filed April 29, 2016, wherein it incorporates by reference arguments made in 
two briefs filed below. The Court has reviewed the cited portions of both briefs, and neither addresses the line of 
authority on which the AU's Initial Decision was based. 
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by Monumedia "can fairly be characterized as an affirmative defense." Schaffer, supra. 

Accordingly, the Court agrees with the determination that GDOT established e prima facie case 

that Monumedia's signs required a permit such that "it was incumbent upon Monumedia to 

establish an exception to the permit requirement." (Initial Decision, p. 11) 

d. Constitutional Challenges 

Monumedia has raised a host of constitutional challenges to GDOT's interpretation of the 

Act. It bears the burden for each of these challenges. 

All presumptions are in favor of the constitutionality of an Act of the legislature and 
before an Act of the legislature can be declared unconstitutional, the conflict between it 
and the fundarnentallaw must be clear and palpable ... Moreover, because statutes are 
presumed to be constitutional until the contrary appears, the burden is on the party 
alleging a statute to be unconstitutional to prove it. (Punctuation omitted.) 

City of Columbus v. Georgia Dep't of Transp., 292 Ga. 878,880 (2013) 

First, Monumedia argues that GDOT's interpretation of the Act would violate Georgia's 

constitutional principle regarding the separation of powers. In support of its argument, 

Monumedia cites North Fulton Med. Ctr. v. Stephenson, 269 Ga. 540, 543-44 (1998) that 

provides, "administrative agencies ... are not authorized to enlarge the scope of, or supply 

omissions in, a properly-enacted statute. Nor may administrative agencies change a statute by 

interpretation, or establish different standards within a statute that are not established by a 

legislative body." In that case, the appellate court determined that the agency at issue had used 

its rule-making powers to expand its authority in a manner not contemplated by the regulatory 

statute enacted by the General Assembly. The present case is quite different. As reflected 

Rather, Monumedia seems to assert that its burden to establish its affirmative defenses under Ga. Compo R. 
& Regs. 616-1-2-.07 (1) (a) is limited to those defenses specifically enumerated in the Georgia Civil Practice Act. 
See O.C.G.A. § 9-11-8 (c) (defenses to be affirmatively pled include "accord and satisfaction, arbitration and 
award, discharge in bankruptcy, duress, estoppel, failure of consideration, fraud, illegality, injury by fellow servant, 
laches, license, payment, release, res judicata, statute of frauds, statute of limitations, and waiver). 
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above, the Court has already determined that GDOT's interpretation of the Act is consistent with 

its plain meaning and the General Assembly's legislative intent. 

Second, Monumedia argues that GDOT's interpretation of the Act abridges its state and 

federal rights to free speech. Monumedia primarily relies on the recent U.S. Supreme Court 

decision in Reed v. Town Gilbert Ariz., 135 S. Ct. 2218,227 (2015), claiming that it "calls into 

question GDOT's entire regime of regulating signs based on the distinction whether they are 

advertising activities conducted (1) "on-premises" versus (2) "off-premises." (Petitioner's Brief, 

filed April 29, 2016, p. 20) However, of the few courts that have had an opportunity to consider 

Reed in the context of commercial speech, the majority have found it inapplicable.' The Court 

fmds that Monumedia has failed to meet its burden of establishing that the Act's provisions 

regarding on- and off-premises commercial advertising violates its free speech rights. 

Third, Monumedia claims that the Act is unconstitutionally vague so as to violate its right 

to due process. The Court rejects the assertion that the statute fails to provide fair warning that it 

would prohibit a billboard located indoors. Once again, Monumedia notes that the term "outdoor 

7 In Geft Outdoor LLC v. Con sol. City of Indianapolis & Cty. of Marion, Indiana, No. l1SCYOlS68SEBMJD, 
2016 WL 2941329 (S.D. Ind. May 20, 2016), Reed was found inapplicable to commercial speech. It noted: 

Few courts have had occasion to address it post-Reed, but the majority of courts that have considered the 
question have held that the holding in Reed is limited to noncommercial sign regulations and does not alter 
or otherwise affect precedent relating to municipal regulations of commercial signs. See Contest 
Promotions, LLC v. City and County of San Francisco, No. IS-cv-00093-SI, 201S WL 4S71S64, at *4 
(N.D.Cal.) July 28, 201S) ("Reed does not concern commercial speech, and therefore does not disturb the 
framework which holds that commercial speech is subject only to intermediate scrutiny as defined by the 
Central Hudson test."); California Outdoor Equity Partners v. City of Corona, No. CY IS-03172 MMM 
(AGRx), 20 IS WL 4163346, at * 10 (C.D.Cal. July 9, 20 IS) ("Reed does not concern commercial speech, 
let alone bans on off-site billboards. The fact that Reed has no bearing on this case is abundantly clear from 
the fact that Reed does not even cite Central Hudson, let alone apply it.") (emphasis in original); Citizens 
for Free Speech, LLC v. County of Alameda, 114 F.Supp.3d 9S2, 969 (N.D.CaI.201S) (holding that Reed 
does not alter the analysis for laws regulating off-site commercial speech). But see Thomas v. Schroer, 116 
F.Supp.3d 869, 876 (W.D.Tenn.201S) (granting the plaintiffs request for temporary restraining order based 
on likelihood of success of establishing that town's on-site/off-site distinction regulating noncommercial 
speech was content-based and subject to strict scrutiny under Reed). 
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advertising" is used numerous times within the Act. As outlined above, "outdoor advertising" is 

a defined term within the Act, and its numerous appearances throughout the Act are not 

unexpected and add little the due process analysis. See footnote 3, supra. In the record below is 

undisputed that the billboards at issue can only be viewed from outdoors where they sit at a busy 

intersection involving a state-controlled highway. The Court finds that a person of ordinary 

intellect reading the definition of "outdoor advertising" could have determined that placement of 

these signs was prohibited by the Act. 

Fourth, Monumedia asserts that GDOT has enforced the Act in a discriminatory manner 

so as to violate its constitutional right to equal protection. In support, it offered photographs of 

other signs located in the Atlanta metropolitan area that it deems to be similar to Monumedia's 

signs and alleges that those other signs have not been subject to enforcement actions by GDOT 

under the Act. In Campbell v. Rainbow City. Ala., 434 F.3d 1306, 1313-14 (l l th CiI. 2006), the 

Eleventh Circuit described this type of equal protection claim. 

[T]he Equal Protection Clause requires government entities to treat similarly situated 
people alike. Equal protection claims are not limited to individuals discriminated against 
based on their membership in a vulnerable class. Rather, we have recognized any 
individual's right to be free from intentional discrimination at the hands of government 
officials. [Cit.] To prevail on this traditional type of equal protection claim, basically a 
selective enforcement claim ... [Monumedia] must show (1) that they were treated 
differently from other similarly situated individuals, and (2) that [GDOT] unequally 
applied a facially neutral ordinance for the purpose of discriminating against 
[Monumedia] . 

The Court finds that Monumedia fails to meet its burden of proof on either point. First, the Court 

finds that Monumedia did not demonstrate a sufficient degree of similarity between its signs and 

those signs it argued were receiving preferential enforcement treatment. Second, the Court finds 

that Monumedia failed to meet its burden of proving GDOT acted with a discriminatory intent. 
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"Some selective enforcement is not in itself a constitutional violation. To be a constitutional 

violation, the selective enforcement must represent an intentional and purposeful discrimination 

... " Georgia Dep't of Nat. Res., Envtl. Prot. Div. v. Union Timber Corp., 258 Ga. 873, 876 

(1989). 

Finally, assuming arguendo that Monumedia's inverse condemnation claim is properly 

before this Court, it is also denied. 

Conclusion 

In light of the foregoing, it is hereby ordered and adjudged that GDOT's Final Agency 

Decision be AFFIRMED. 

Honorable Doris L. Downs 
Judge, Superior Court of Fulton County 

Filed and Served Electronically via Odyssey eFileGA 
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